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OPINION
RYMER, Circuit Judge:

This appeal requires us to decide whether the Commis-
sioner of the Social Security Administration properly denied
disability benefits to a claimant for whom earnings records
showed neither self-employment income nor wages for suffi-
cient "quarters of coverage."1

Marion Chapman applied for disability benefits when he
broke his pelvisin atractor accident July 26, 1994. Social

1 A person claiming disability must show that he has earned $50 in
wages or $100 in salf-employment income for 20 quarters out of 40 in the
period immediately prior to the date of onset. 42 U.S.C. 8§ 416(i)(3)(B)(i);
20 C.F.R. §404.130.
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security records indicated that he did not pay in every year
and that there were gapsin his earnings record for 1988-1990.
His application was denied initially and upon reconsideration.
At a hearing before an Administrative Law Judge (ALJ)
where he was represented by counsel, Chapman tetified that
he was paid by Mid-Columbia Medical Center in The Dalles,
Oregon, the company for which he worked as a security guard
during 1988, 1989 and 1990, and that he filed tax returns for
each of those years. Chapman did not produce any returns,
although he was given five months to do so. Instead, he tried
to show that he should be credited for income based on IRS
Form 1099s filed by Mid-Columbia. These are information
returns which reported payments of nonemployee compensa:
tion to Chapman in the amount of $7037.50 for 1988,
$6521.25 for 1989, and $7177.50 for 1990.2

The ALJfound that Chapman worked during these years

for Mid-Columbia as an independent contractor, but did not
pay socia security taxes. The ALJ also found that Chapman's
earnings record could not be credited with additional wages
or quarters of coverage and that, as he had only 19 of the 20



quarters required for insured status, he was not entitled to dis-
ability insurance benefits. The Appeals Council denied Chap-
man's request for review. The district court affirmed. It held
that under the applicable statute, 42 U.S.C. § 405(c)(4)(C),
and regulation, 20 C.F.R. § 404.803(c)(3), the Commission-
er's earnings records are conclusive evidence that Chapman
did not receive self-employment income because he did not
produce income tax returns for the yearsin question. The
court further noted that, even if the 1099 forms could be con-
sidered, they fail to reflect net self-employment income.3 We
agree. Because Chapman's aternative argument, that he

2 Entities that pay over $600 per year to another asincome are required
to fileaForm 1099. 26 U.S.C. § 6041.

3 The socia security threshold is met only when net self-employment
income exceeds the statutory minimum. See 42 U.S.C. 88 413(a)(2)(A)(i)
and 411(b).
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worked for Mid-Columbia as an employee instead of as an
independent contractor, lacks support in the record, we affirm.

Every person claiming disability benefits must show

that heis an insured. To have insured status, a claimant must
have earned either $50 in wages or $100 in self-employment
income for at least 20 quartersin the 40-quarter period imme-
diately prior to the date of disability.4 20 C.F.R.

§ 404.130(b)(2). The Commissioner tracks the socia security
earnings record of awage-earner by taxes paid by the
employer, but an individual who is self-employed must file a
personal income tax return Form 1040 with a Schedule SE
(self-employment) and a Schedule C (business profits and loss
statement), and pay his own socia security taxes. If he does
not, the Commissioner's records will show no self-
employment income. Without a record of self-employment
income, there will be no coverage for purposes of insured sta-
tus.

The Socia Security Act provides that the Commission-

er's records "shall be evidence. . . of the amounts of wages
paid to, and self-employment income derived by, an individ-
ual and of the periods in which such wages were paid and
such income was derived." 42 U.S.C. § 405(c)(3). However,
the Act alows for the record to be amended if errors are



brought to the Commissioner's attention within three years,
three months and fifteen days of the year in question. 42
U.S.C. §405(c)(1)(B); 20 C.F.R. § 404.802. Here, it isundis-
puted that the time limit for amending Chapman's earnings
records had expired. After expiration of the time limitation,
the records may still be corrected but in different ways (and
with different effect) depending upon whether thereisan
"entry" or an "absence of an entry" in the records, and upon

4 There are other ways to qualify, but none is pertinent to this appeal .
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whether the source of earnings was wages or self-employment
income.

If thereisan "entry": Section 405(c)(4)(A) provides that

the Commissioner's records -- with changes made pursuant
to paragraph (5) -- of the amount of wages or self-
employment income derived is "conclusive." 5 Paragraph (5)

5 42 U.S.C. §405(c)(4) and (5) providein relevant part:

(4) Prior to the expiration of the time limitation following any
year the Commissioner may, if it is brought to the Commission-

er's attention that any entry of wages or self-employment income
in the Commissioner's records for such year is erroneous or that
any item of wages or self-employment income for such year has
been omitted from such records, correct such entry or include
such omitted item in the Commissioner's records, as the case

may be. After the expiration of the time limitation following any
year--

(A) the Commissioner's records (with changes, if any, made
pursuant to paragraph (5) of this subsection) of the amounts
of wages paid to, and self-employment income derived by,
an individual during any period in such year shall be conclu-
sive for the purposes of this subchapter;

(B) the absence of an entry in the Commissioner's records as
to the wages alleged to have been paid by an employer to an
individual during any period in such year shall be presump-
tive evidence for the purposes of this subchapter that no such
alleged wages were paid to such individual in such period;
and

(C) the absence of an entry in the Commissioner's records as



to the self-employment income alleged to have been derived
by an individual in such year shal be conclusive for the pur-
poses of this subchapter that no such aleged self-
employment income was derived by such individual in such
year unlessit is shown that he filed atax return of his self-
employment income for such year before the expiration of
the time limitation following such year, in which case the
Commissioner of Socia Security shall include in the Com-
missioner's records the self-employment income of such
individual for such year.
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permits the Commissioner to change or delete any entry with
respect to wages or self-employment income in his records or
include in his records any omitted item of wages or self-
employment income to conform his records to tax returns or
portions thereof (including information and other written
statements) filed with the Commissioner of Internal Revenue.
Regardless, no amount of self-employment income may be
included in the Commissioner's records if areturn or state-
ment is filed after the time limit. 42 U.S.C. 8 405(c)(5)(F)(i).
Thus, if thereis an entry of self-employment income, that
entry may be "conformed" to atax return or portion thereof
filed before the time limit expired.

If there is an "absence of an entry": Section

405(c)(4)(B) provides that the Commissioner's records as to
wages shall be presumptive evidence that no wages were paid,
but § 405(c)(4)(C) provides that the records as to salf-
employment income shall be conclusive evidence that no self-

(5) After the expiration of the time limitation following any year
in which wages were paid or alleged to have been paid to, or self-
employment income was derived or alleged to have been derived
by, an individual, the Commissioner of Social Security may
change or delete any entry with respect to wages or self-
employment income in the Commissioner's records of such year
for such individua or include in the Commissioner's records of
such year for such individual any omitted item of wages or self-
employment income but only--

(F) to conform the Commissioner's records to--

(i) tax returns or portions thereof (including information



returns and other written statements) filed with the Com-
missioner of Internal Revenue. . .

except that no amount of self-employment income of an individ-
ual for any taxable year (if such return or statement was filed
after the expiration of the time limitation following the taxable
year) shall be included in the Commissioner's records pursuant
to this subparagraph; . . .
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employment income was derived unless the claimant filed a
tax return of self-employment income for the year in question
before the time limit expired. There is no dispute that the
Commissioner's records have no entry of self-employment
income for Chapman.

Chapman argues that the ALJ erred by failing to consider
Form 1099s as proof of insured status. He contends that these
forms, furnished as they were in his case by an independent
third-party, eliminate concern over afraudulent claim and
should be considered because 8§ 405(c)(5)(F) allows for
income to be established from “tax returns or portions thereof
(including information returns. . .)." The Commissioner
maintains that the district court correctly relied on

8§ 405(c)(4)(C) instead. In the Commissioner's view, because
the absence of entriesin Chapman's earnings records gives
rise to a conclusive presumption that he did not receive self-
employment income for the three yearsin question, he had to
produce federal tax returns to establish self-employment
income in order to qualify. Having not done so, the Commis-
sioner submits, Chapman may not rely on 1099 forms because
they do not satisfy the requirements of § 405(c)(4)(C).

The plain construct of the statute requires the conclu-

sion that Chapman derived no self-employment income for
the years 1988, 1989 and 1990. The regulations are to the
same effect.6 Under both, the absence of an entry of self-
employment income for 1988, 1989 and 1990 meant that
Chapman had to show that he had filed atax return of self-
employment income sometime before the limitation period
expired.

6 20 C.F.R. § 404.803(c)(3) providesthat if the Commissioner's records
show "no entry" of self-employment income for a particular year, the
records are conclusive evidence that the claimant did not receive self-
employment income in that year unless atax return of self-employment



income isfiled before the end of the time limit or an amount is errone-
ously entered as wages. 20 C.F.R. 8 404.822(b)(2)(i), (iii).
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We so held in Singer v. Weinberger, 513 F.2d 176, 177 (Sth
Cir. 1975). There, too, the Commissioner7 had no record of
earnings for the requisite "quarters of coverage. " We held that
the absence of an entry of salf-employment incomein the
Commissioner's records, coupled with an absence of the
claimant's tax returns showing such income, foreclosed Sing-
er's attempt to prove self-employment income.

Chapman, however, points out that we did not explicitly
consider 8 405(c)(5)(F) in Singer, nor did we address whether
Form 1099s might suffice as evidence of employment and
income.8 This being the case, Chapman urges us to follow
Grigg v. Finch, 418 F.2d 661 (6th Cir. 1969), and Hendrick-
son v. Secretary of Health and Human Services, 765 F.2d 747
(8th Cir.), vacated as moot under settlement agreement, 774
F.2d 1355 (1985), both of which allowed use of Form 1099s
to establish self-employment income for quarters of coverage.
The Commissioner, on the other hand, points out that the
Grigg rationale was rejected by Y oder v. Harris, 650 F.2d
1170 (10th Cir. 1981), which held that a claimant's account
may only be credited with self-employment income by proof
of atimely filed federal income tax return -- not by a Form
1099. It was rejected by the Commissioner aswell. 9

7 In 1994 amendments to 42 U.S.C.8 405 replaced references to the Sec-
retary of Health and Human Services with the Commissioner of Social
Security. We refer to the Commissioner in discussing pre-1994 decisions.
8 Thereis no question that 1099 forms may be (and were here) consid-
ered as evidence of employment. See Siclari v. Folsom, 251 F.2d 365, 367
(9th Cir. 1958) (stating that aform 1099 income tax information return
showed by whom the social security claimant had been paid). Thisis not
at issue on appeal .

9 The Commissioner adopted Y oder as social security policy in Social
Security Ruling 82-20(c), 1982 WL 31417 (S.S.A.). A Social Security
Ruling is"binding on all components of the Social Security Administra-
tion,” including the ALJin this case. 20 C.F.R.§ 402.35(b)(1). In 1986 the
Commissioner issued an Acquiescence Ruling ("AR") in Grigg, but itis
applicable in the Sixth Circuit only. AR 86-20(6); 1986 WL 68652 at * 2;
see 20 C.F.R. 404.985. Under the AR, the Commissioner will credit work-
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In Grigg, the claimant contended that the Commissioner



had erroneoudly failed to credit his records with certain self-
employment income received, but not reported by him, in the
years 1956 and 1957. During the years in question, the Detroit
Conservatory of Music filed Form 1099sindicating that Grigg
had recelved sdlf-employment income from his services at the
Conservatory. Further, Grigg filed a Form 1040 individual
income tax return in both 1958 and 1959; on each of these
returns, Grigg requested the tax refund due him be'"credited
on 1957 estimated tax." The court concluded that Grigg was
entitled to have his earnings record reflect his self-
employment income for 1956 and 1957 because the informa:
tion transmitted to the Commissioner in the 1099 information
returns and Grigg's 1958 and 1959 income tax returns gave
the Commissioner actual or constructive knowledge under

8 405(c)(5)(F) that the claimant had sufficient self-
employment income in the years 1956 and 1957 to be credited
with quarters of coverage for those years. In doing so, the
court construed the "absence of an entry"” referred to in

8 405(c)(4)(C) asan " "absence which persists even after
inclusions in the Commissioner's records alowed by

8§ 405(c)(5)(F)."10

ersin states within the Sixth Circuit with self-employment income where
receipt of self-employment income is documented by timely filed IRS
Form 1099s by disinterested third parties. However, the AR notes that the
Form 1099 reflects only the gross amount of money paid to the worker,
whereas in order to determine the amount of self-employment income to
be credited to the worker's earnings record, it will be necessary to deter-
mine the net earnings from the self-employment. Id. at *3 n.2.

10 Grigg's reasoning was embraced by the mgjority of an Eighth Circuit
panel in Hendrickson, but the opinion was vacated. There, the claimant did
carpentry work for Walker Art Center during 1967, 1968 and 1969. The
Center filed Form 1099s each year, but the claimant did not file an income
tax return for 1967 or 1968. He did file ajoint return with hiswifein
1969. The opinion states that the Form 1099s, the 1969 Form 1040, and
other information including letters in the Commissioner's file are contem-
porary officia documents which establish that Hendrickson's gross
income was aso his net income, and thus that he was entitled to extra
guarters of coverage. Hendrickson, 765 F.2d at 752.
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InY oder, the claimant's socia security earnings record
contained no entries from 1961-1973, nor had he filed federd
income tax returns for the years 1962-1974. Both parties
agreed that § 405(c) prohibited use of delinquent income tax
returns to credit the account with self-employment income for



1962-1971, but Y oder relied on Form 1099s filed by various
farm cooperatives which showed patronage dividends paid to
him. The court disagreed with Grigg's interpretation of

8§ 405(c)(5)(F). Inits view:

Congress did not insert the modifying parenthetical
"including information returns and other written
statements” after "portion thereof” unwittingly;
rather, it purposively drafted section 405(c)(5)(F) to
be consistent with the language of section
405(c)(4)(C). Under section 405(c)(5)(F) the Secre-
tary isonly permitted to update his records based on
information contained in atimely filed tax return or
portions thereof, the parenthetical following "por-
tions thereof" smply explains that portions of timely
filed tax returns that may reveal self-employment
income include information returns and other written
statements. So construed, the language in section
405(c)(5)(F) is equivaent to the language in section
405(c)(4)(C) which requires proof that the claimant
"filed atax return of his self-employment income" in
order to rebut the conclusive presumption created by
an absence of information in the Secretary's records.

Y oder, 650 F.2d at 1172-73. The court further noted that

" “the creation of an administratively feasible mode for deter-
mining the eligibility of self-employed claimants was a para-
mount legidative concern in 1950 [when social security
benefits were extended to the self-employed]. Reliance on
income tax returns was regarded as the only workable plan.
Id. at 1173 (quoting Shore v. Califano, 589 F.2d 1232, 1238
(3d Cir. 1978)). For this reason Congress provided in

8 405(c)(4)(C) that the Commissioner's records of self-
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employment income become conclusive after expiration of
the time limitation unless the claimant filed an income tax
return. Further, the court held that Form 1099s do not consti-
tute tax returns or portions thereof even under§ 405(c)(5)(F).
Thisis because they reflect the individual's gross income and
do not reflect expenses or losses.

Y oder is consistent with our prior decision in Singer, the
Third Circuit'sin Shore, and the Fifth Circuit'sin Martlew v.
Celebrezze, 320 F.2d 887, 889 (5th Cir. 1963) (to "add self-
employment income to his earnings record, a claimant must




show that he timely filed a "tax return of his self-employment
income.'"). See also Hollman v. Department of Health and
Human Services, 696 F.2d 13, 15-16 (2d Cir. 1982) (alowing
amendment based on timely filed self-employment income
tax returns and distinguishing Y oder and Shore on the basis
that there were no actual timely filed tax returnsin those
cases). Since then, the Third Circuit has also squarely held
that Form 1099s do not establish net income for purposes of
establishing self-employment earnings. Weisbraut v. Secre-
tary of Health and Human Services, 757 F.2d 83, 86 (3d Cir.
1985).

We are persuaded that this line of authority, not Grigg

(or Hendrickson) is more faithful to the text and structure of
the statute. Section 405(c)(4)(C) clearly provides that when
the Commissioner's records show no entry of self-
employment earnings, and the time for amending the records
has passed, a claimant may add self-employment income to
his earnings record only by proving that he timely filed afed-
era income tax return of self-employment income. Moreover,
Form 1099s do not show net self-employment income.
Although Chapman suggests that the income reported on Mid-
Columbia's 1099 forms should be interpreted as reflecting
both net and gross income absent proof of filed tax returns
which reflect expense deductions, we see no logical basis for
inferring that the failure to declare expenses means that Chap-
man's net income was the same as his gross income. To the
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contrary; afailureto file tax returns implies that net income
was below the social security minimum, as the threshold of
net self-employment income required for filing self-
employment tax returnsis the same as for socia security eli-
gibility. Compare 26 U.S.C. 8§ 6017 (requiring return of net
sdlf-employment earnings of $400 or more) and 42 U.S.C.
88 413(a)(2)(A)(i), 411(b) (crediting quarter of coverage for
social security purposes of $100 or more of net self-
employment income).

In sum, atimely filed tax return of self-employment

income, not just 1099 forms, is required to overcome the oth-
erwise conclusive presumption that the absence of an entry of
self-employment earnings means that there were no such
earnings. Tax regulations provide that areturn of self-
employment income is to be made on Form 1040 income tax
returns, 26 C.F.R. § 1.6017-1, including a completed Sched-



ule C or its equivalent. See Martlew, 320 F.2d at 889-90; Hol-
Iman, 696 F.2d at 14-15 (both describing the process). Form
1099s do not show the same information. Accordingly, the
ALJdid not err by failing to consider the Form 1099s as proof
of self-employment income for purposes of determining
Chapman's insured status.

Alternatively, Chapman contends that he should be credited
with sufficient quarters of coverage because he was an "em-
ployee." He points to regulations which essentially adopt the
common law rules on employer-employee status, 20 C.F.R.

§ 404.1007, and argues that applying these factors to Chap-
man's position as a security guard with the hospital shows
that he was working as an employee. For this he relies on doc-
umentsin his employeefile, but neither the administrative
record nor the record in the district court contains any such
material. Chapman offers no cause why it could not have been
presented to the ALJ. Cf. Ortezav. Shalala, 50 F.3d 748, 751
(9th Cir. 1994) (no good cause for not submitting evidence
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earlier). In any event, Chapman's earnings records do not
reflect the receipt of wages, either. The presumption that no
such wages were paid is rebuttable, Singer, 513 F.2d at 177,
but Chapman's only evidence is his own testimony that he
was not self-employed and that he was hired by the hospital
and paid by the hospital. There is no other oral or documen-
tary support for overcoming the presumption. See 20 C.F.R.
8 404.822 (providing that after the time limit for any year
ends, the Commissioner will correct SSA records to agree
with atax return of wages or with awage report of a state).
Asthe district court concluded, the ALJs findings are sup-
ported by substantial evidence in the record.

Chapman a so faults the district court for overlooking 20
C.F.R. § 404.822(¢)(3), which provides that an earnings
record may be changed when an entry occurred as a result of
fraud. For this he offers no authority, but posits instead that
itisunfair to penalize him for his employer's failure to cate-
gorize him properly as an employee. However here, thereis
no basis upon which to reverse the ALJ.

AFFIRMED.
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